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NOTES OF ADDRESSES  

GIVEN BY: 

 THE HONOURABLE NALEDI PANDOR, THE NATIONAL MINISTER OF 

SCIENCE AND TECHNOLOGY;  

THE HONOURABLE AARON MOTSOALEDI, THE NATIONAL MINISTER OF 

HEALTH;  

AND  

THE PRESENTATION GIVEN BY PANEL 11: “NAVIGATING OUR WAY AROUND 

MEDICAL MALPRACTICE LITIGATION: MEDIATION vs LITIGATION” 

ON 3 MARCH 2017 

 

1.  

These notes are to be read in conjunction with, and in order to inform the Report, which has 

been prepared in respect of the addresses given on 3 March 2017 at the Medical Malpractice 

Workshop at the offices of Hogan Lovell (South Africa). This is not a transcript of proceedings, 

but a note made by the author of the most salient points. 

 

                                                 

1 Panel 1 was chaired by Dr. Herman Edeling, with the Panelists being: Judge Neels Claassen, Dr Anthony 

Behrman; Adv Jacques Joubert; Dr Paul Dalmeyer; and Professor Kapil Satyapal. Their speaker profiles are set 

out in Annexure A to the Report. 
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Opening Address and Welcome 

2.  

The workshop was introduced by Mr Deon Francis of Hogan Lovells (South Africa). He 

indicated that we had probably all attended recent workshops setting out the problems in 

relation to medical malpractice. The intention of this workshop was not to duplicate what has 

already been done, but to seek solutions to the problems. 

 

 

Address by the Honourable Naledi Pandor, the Minister of Science and Technology 

 

3.  

The Minister of Science and Technology then addressed the workshop. She indicated that 

Minister Masutha was ill, and regretted his absence. She pointed out that 68 of the 86 claims 

against Chris Hani Baragwanath Hospital were for cerebral palsy.  

 

4.  

She referred to the concept of a cap on payout of damages. 

 

5.  

She referred to the NHI System, with particular reference to school health, disabilities, the 

mentally ill and maternity. She referred to pilot sites, which gave valuable insights and hoped 

to see the impact to meet challenges. 
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Address by the Honourable Aaron Motsoaledi, Minister of Health 

 

6.  

Dr Motsoaledi referred to medical litigation. He posed a question: what is the problem – is it 

medical, legal or a problem of governance? He remarked that never had he in 23 years of 

government service seen the amount and quantum of litigation, which was being experienced 

at present in medical malpractice litigation. 

 

7.  

He commented that this began to emerge after the RAF legislation changed.  

 

8.  

He drew a distinction between the concepts of negligence, malpractice and adverse events. He 

pointed out that distinct from issues of negligence and malpractice, adverse events occur in the 

hospital setting, without any liability on the part of the hospital staff (or medical practitioners, 

as the case may be).  

 

9.  

He pointed out that there were three main areas of concern:  

 

9.1 Obstetrics and gynaecology: this was by far the most worrying area. 
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9.2 Neurosurgery. 

 

9.3 Neonatology (that is, the first 28 days of life, and particularly in respect of premature 

babies). 

 

10.  

He also referred to a problem with orthopaedic surgery, as there was a higher degree of mistake 

in this field. 

 

11.  

He pointed out that in his view the incidents of cerebral palsy have remained the same, but 

litigation has increased. 

 

12.  

He pointed out that some cases had arisen as long as 20 years ago, and that certain attorneys 

were searching for these old cases in order to revive them and litigate them with a financial 

incentive.  

 

13.  

He conceded that negligence is happening, but reiterated that it is not out of control. He 

remarked that if one searched for the past twenty or thirty years anywhere in the world, one 

would find cases of negligence. 
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14.  

He remarked that the contingency system added to the prevalence of medical malpractice 

claims. 

 

15.  

He referred to Professor Smuts, who was conducting international research on the causes of 

cerebral palsy. 

 

16.  

He then referred to the regrettable situation where gynaecologists are leaving the profession. 

SASOG (The South African Society of Gynaecologists) was very distressed about the situation. 

Of 800 gynaecologists, 100 have left (these are in private practice). This problem was worst in 

the private area. MPS cannot cover these gynaecologists, and they are expected to pay 

approximately R800 000.00 per annum in professional indemnity insurance. He cited the 

example of four gynaecologists in Worcester having left and there were therefore no obstetric 

services in Worcester.  

 

17.  

He predicted within a decade there would be no obstetricians left in private practice, which will 

result in patients being forced to attend state hospitals for obstetric services.  
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18.  

He then referred to a number of potential solutions.  

19.  

Firstly, there was a medical solution. This was to accept negligence, malpractice and adverse 

events. If one accepted that this happens, then for example with SASOG one could address the 

situation from a medical perspective. 

 

20.  

He referred to a particular issue with RWOPS – in 1994 the trade unions complained about  

private work for public healthcare practitioners not being allowed. Private health care was then 

allowed to be performed by persons employed in the public sector. However, this has had a 

negative effect on the provision of quality health care services in the public sector. There is 

lack of guidance on this issue at medical school. 

 

21.  

Secondly, there was an Administrative solution - Dr Motsoaledi referred to a filing system, 

which was below  desirable standard. He referred to files being stolen and pages being torn out. 

He indicated that a new filing system was on the cards in which paperless files would then 

ultimately be the order of the day. He pointed out the importance of communication between 

patients and public health carers and referred to the prospects of mediation in resolving any of 

these issues. 
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22.  

Thirdly, there was a Legal solution – the Minister pointed out that the Director General of the 

World Health Organisation had implored him to do away with the contingency fees 

arrangement. He mentioned that if the contingency fees arrangement was not removed, the 

health system would collapse.  

 

23.  

The Minister also referred to the possibility of staggered/periodic payments and indicated that 

the state would be advocating for a system of staggered payments. 

 

24.  

He then referred to the problem of many claims not being authentic. He posed a question as to 

how the legal profession was regulating these grossly exaggerated claims.  

 

 

Panel 1 Presentation: Navigating our way around medical malpractice litigation: 

Mediation v Litigation 

 

Dr Edeling 
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25.  

Dr Edeling addressed the workshop and thanked both Ministers for an unusually insightful and 

well-balanced presentation. He commented that the Minister of Health was to be complimented 

for clearly having his hand on the steering wheel. 

 

26.  

Dr Edeling indicated that, although not speaking in any official capacity, he felt the disgrace 

of collusion between legal practitioners and medico-legal practitioners causing damage to the 

integrity of both the legal and medical disciplines. He commented that there was a need to sue 

medico-legal experts and attorneys for unfounded claims. He raised the question of how we 

deal with the fallout of unfounded claims.  

 

27.  

Dr Edeling then turned his attention to address the issues, which would be dealt with by the 

panel: Mediation (as a “downstream” preventative measure) and Peer Review and programmes 

such as BetterObs (as “upstream” measures).  

 

 

Alan Nelson SC: Mediation 

 



Page 9 of 16 

 

 

 

28.  

Alan Nelson SC indicated that he had been in litigation for 40 years, that he loves litigation 

and finds it exciting and rewarding for the practitioners. The question, however, is whether it 

delivers just outcomes. He stated that he has mediated for approximately the last five years. He 

commented that it was difficult to explain how mediation works, and how it is different from 

litigation in the short time available to him. He therefore preferred to refer to two case studies.  

 

29.  

In the first case, he appeared for one of the parties in litigation proceedings; and in the second 

case he was the mediator appointed to deal with the matter. The two cases were similar insofar 

as their background was concerned. Both involved mothers who have lost children in state 

hospitals.  

 

30.  

The litigation matter took eight years for the mother to find out what had happened and why 

the doctor did not treat her child. She waited eight years for closure. When the matter was over, 

he saw no gratitude or thanks on her face. She got paid R300 000.00, which was a fair award, 

but she had to go through eight years of trauma and doubt.  

 

31.  

The second matter, a mediation matter, also involved a State hospital. In this case, no amount 

of compensation was paid to the mother for the loss of her child. Instead, the mother had 
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indicated that she had a deep desire to be educated as a tour guide. Through the process of 

mediation it was resolved that she would be trained and housed at a government institution at 

no cost. She was mentored at a government department. There was a completely different 

expression on her face when the mediation was resolved. She knew what had happened to her 

child, and why. Her dignity had been restored and her future secured.  

 

32.  

The litigation matter cost in excess of R2 000 000.00 and took eight years to resolve. The 

mediation matter cost approximately R16 000.00 and took eight months to resolve.  

 

33.  

Mr Nelson then indicated that the panel put forward a proposal to immediately implement 

mediation at all State hospitals.  

 

34.  

The proposal was that in all State hospitals, the patient agrees to a mediation clause. This means 

that the patient could agree that, in the event of a dispute, he or she would attend an entirely 

free pre-mediation meeting. This would be chaired by a qualified mediator. The mediator 

would explain to the patient how mediation works and leave it to the patient to take an informed 

decision on whether to mediate. Should the patient prefer to litigate, that would be the patient’s 

choice and right. It must also be born in mind that the patient could still litigate if the attempt 

at mediation was unsuccessful.  
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35.  

Mr Nelson advised that the pre-mediation meeting could deal with the matter soon after the 

incident arises, while medical records are still available and with better knowledge of what 

happened.  

 

36.  

Mr Nelson advised that there are approximately 200 trained mediators who have undertaken to 

hold pre-mediation meetings without charge.  

 

37.  

He then referred to the draft clause, which had been prepared by the Panel, and advised that 

the person to deal with the pre-mediation meeting should be appointed by a High Court Judge 

or by a retired judge. The judge or retired judge would decide on the appropriate mediator for 

the type of matter.  

 

38.  

If the parties decided not to mediate, that would be their right. However, there could be an 

adverse costs order if it appeared to a court in due course that mediation may well have resolved 

the problem and that either party had been unreasonable in not attempting to mediate the 

dispute. 
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39.  

Mr Nelson pointed out that the cost of mediation was typically less than 1% of litigation. The 

essential difference was that mediation is consensual and seeks to address the parties’ needs, 

whereas litigation was an adjudicated, imposed outcome declaring their respective rights.  

 

40.  

Mr Nelson pointed out the African way of resolving conflict was through mediation. There was 

an attempt made to try to find a solution by agreement. If this fails, then a solution was imposed.  

 

41.  

The question of the backlog of cases, which was presently within the judicial system, was a 

different issue. 

 

42.  

He indicated that the success rate of mediation was approximately 90%.  

 

 

 

Dr Edeling: Peer Reviews 

43.  

Dr Edeling then addressed the workshop on the question of Peer Reviews. He advised that this 

was an old mechanism for dealing with adverse outcomes. The concept was that peers would 
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investigate and discuss the matter. They do not punish, but their role is to grant assistance. The 

underlying concept was that benevolent advice would be given by a practitioner’s peers. The 

procedure would be that, whenever a summons was issued, the case would be referred to the 

Defendant’s lawyer. A legally privileged Peer Review meeting would then be held without the 

Plaintiff’s participation or knowledge of what transpired. The Peer Review meeting would be 

held by the defending lawyer, the doctor or nurse and independent peer or peers. The presence 

of the defending lawyer adds the benefit of confidentiality to the participants thus encouraging 

open and honest debate. 

 

44.  

If the practitioner had made a mistake, the question would be posed as to whether this was 

negligent. The lawyer and the doctor would then, through the Peer Review process, at an early 

stage have considerable insight into the question of whether the medical practitioner had met 

the standard of the reasonable practitioner in the circumstances of that practitioner in question. 

This process would be followed by a process of mediation in which the medical practitioner 

would be provided with information emanating from the Peer Review process. This would 

place the medical practitioner in a better position to engage meaningfully in the mediation 

process.  

 

45.  

Dr Edeling also indicated that there was an expanded version of the Peer Review meeting, 

which could be implemented. This would involve, in addition to the parties already mentioned, 

representatives of the MEC or management, with colleagues also present. The idea would be 
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that the other colleagues would witness a process in respect of which they would be 

discouraged from wanting to be involved in a similar unpleasant ordeal. This would then serve 

as a motivation as what not to do to be involved in such a process.  

 

46.  

Finally, insofar as confidentiality is concerned, Dr Edeling suggested that either the 

“streamlined” Peer Review system should be implemented, or that court rules could be 

amended for confidentiality in the “expanded” system of review.  

 

 

Dr Paul Dalmeyer: The Better Obs Program 

 

47.  

Dr. Dalmeyer indicated that he was a representative of SASOG. He referred to the Better Obs 

programme, which had been chaired by Dr Johannes Van Waart. Dr Dalmeyer echoed the 

Minister’s sentiments regarding the crisis, which was faced by obstetricians. He endorsed the 

statement that we are getting to the stage where we will have no practicing  obstetricians. 

Registrars’ posts are not being filled, as they were afraid to deliver babies. Dr Dalmeyer 

indicated that in his mind, mediation was certainly a solution.  

48.  

 He indicated that we know the problem, but posed the question: what is the cause of indemnity 

costs spiralling? He indicated that this was multifaceted, but that it leads to a “brain drain”. 
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49.  

He advocated a multi-stake holder approach.  

 

50.  

He referred to the BetterObs programme and indicated that we need to extend this programme 

further. He proposed that the BetterObs programme be accepted as a template, and highlighted 

that he had concerns about lack of data being provided by certain indemnifiers. He indicated 

that he would like to see the BetterObs programme not only in the private sector, but also in 

the public sector. 

 

Professor Satyapal 

 

51.  

Professor Satyapal posed the question: why is the medical profession abrogating its duty to the 

legal community?  

 

52.  

He indicated that his view was that although we needed lawyers, he lamented what was 

happening at the HPCSA and, in particular, the fact that professional misconduct enquiries 

were chaired by lawyers. This, he felt, should revert to the medical profession.  
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53.  

Professor Satyapal endorsed the approach, which would include a process of mediation in any 

HPCSA enquiry. 

 

Dr Tony Behrman 

54.  

Dr. Behrman indicated that if we don’t get our response to the challenge posed by medical 

malpractice right, the South African economy would suffer. He agreed that the highlighted 

problems of obstetrics, spinal and neurosurgery were high-risk categories.  

55.  

He referred to the inordinately long working hours of doctors and endorsed the concept of 

mediation.  

 

I.T. Dutton 

Chairperson 

KwaZulu-Natal Branch 

South African Medico-Legal Association 

8 March 2017 


